Message 


From: Lotthammer, Shannon (MPCA) [shannon.lotthammer@state.mn.us] 

Sent: 3/13/2018 7:06:42 PM 

To: Thiede, Kurt [thiede.kurt(a)epa.gov] 

Subject: FW: Minnesota Speakers Office 

Attachments: mn-moa-npdes_wcmt.pdf 


Dear Kurt ■■■■ 

Thank you and Cathy for the opportunity to connect with you on this matter. By way of introduction, as John notes 
below I'm Assistant Commissioner for Water at MPCA, and prior to that i ied a division here at MPCA that included both 
our water quality standards efforts and support for our permitting programs. 

The agreement John references is the Memorandum of Agreement (MOA) that exists between MPCA and Region 5 EPA 
regarding the NPDES program delegation to MPCA. That agreement is attached. The question at issue is the timing of 
EPA written comments on draft/proposed NPDES permits. 

As you'li note in the highlighted portions of page pp, 27-28 of the attached pdf (which are pages 10-11 of the actual 
MOA), the established process is for MPCA to place the draft permit on public notice, consider and respond to public 
comments and make any resulting changes that are necessary, and then to submit the proposed permit to EPA for 
review and comment (which could include objection) prior to final issuance. 

The concern we have expressed to Region 5 staff/mgrs is the timing of EPA comments, not the ability for EPA to 
comment. The draft permit that is the subject of this discussion is on public notice until March 16. We know that we will 
be making some changes to the draft permit in response to public comments, and also questions raised by EPA, We have 
asked that EPA Region 5 not send a written comment letter during the public comment period and instead follow the 
steps outlined in the MOA and wait until we have reviewed and responded to public comments and made associated 
changes before sending comments from EPA. 

We have been meeting regularly with Region 5 permitting folks to identify and work through questions, and we would 
be happy to continue to do so as we review and respond to public comments and continue to refine the draft permit, 1 
also understand that some EPA staff are concerned that the 15-day timeline laid out in the MOA for EPA review and 
comment/response/objection is not sufficient time given the complexity of this draft permit. We are certainly 
sympathetic to the need for adequate review time, and we'd be happy to talk about and memorialize via a letter or 
meeting a longer timeframe for EPA review prior to permit issuance. 

Again, I wish to stress ~ as I have with Chris Korleski and Kevin Pierard ” that the concern here is not about EPA's 
authority for review. We recognize and respect that authority. The question is about the timing of that review, and the 
importance of maintaining the approach laid out in the MOA for the sake of clarity and efficiency, among other goals. 

I would be happy to talk with you more about this matter, or to provide any additional information that would be 
helpful. Thank you again for the opportunity to connect. The MPCA and Region 5 EPA have a strong working 
relationship, and I wish to do ail I can to reinforce our partnership and continue to strive towards our shared goals of 
water quality protection and excellence in public service. 

Kind regards, 

Shannon 


Shannon Lotthammer 
Assistant Commissioner 
Minnesota Pollution Control Agency 
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Shannon. !otthammer@state,mn.us 

651/757-2537 

Working to protect and improve the environment and human heaith. 

NOTICE: This email (including attachments) is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521. This email may be 
confidential and may be legally privileged. If you are not the intended recipient, you are hereby notified that any retention, dissemination, 
distribution, or copying of this communication is strictly prohibited. Please reply back to the sender that you have received this message in error, 
then delete it. Thank you. 


From: Stine, John (MPCA) 

Sent: Monday, March 12, 2018 12:22 PM 

To: Stepp, Cathy <stepp.cathy@epa.gov>; Thiede, Kurt <thiede.kurt(S)epa.gov> 

Cc: Lotthammer, Shannon (MPCA) <shannon.lotthammer@state.mn.us> 

Subject: RE: Minnesota Speakers Office 

Thanks for the phone conversation this morning, Cathy and Kurt, i am looping in Shannon Lotthammer who serves as 
MPCA Assistant Commissioner for Water. She wil! follow up directly with Kurt regarding the Region 5 MPCA agreement 
! mentioned on our call. 


John Line Stine 
Commissioner 

MiM Pollution Control Agency 
651-757-2014 (office) 
Twitter: (SJJLincStine 



MIHHESOTA IPQ^LLUTION 
CONTiOlAGENCY 


MPCA's Missiort: protc-jct and improve the errvlronment and enhance human health. Join us! 


NOTICE: This email (including attachments) is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521. This email may be confidential and may be 
legally privileged. If you are not the intended recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this communication is 
strictly prohibited. Please reply back to the sender that you have received this message in error, then delete it. Thank you. 


From: Stepp, Cathy [mailto:stepp.cathv @ e p a .go vl 
Sent: Thursday, March 8, 2018 10:55 AM 
To: Thiede, Kurt < thlede.kurt@epa.gov > 

Cc: Korleski, Christopher <korleski.christo p her @ e pa.go v>; Stine, John (MPCA) < iohn. st in e @ state.mn.us> 

Subject: Re: Minnesota Speakers Office 

Thanks Kurt. This captures the conversation. I've ced this to John in MN as well. 

Sent from my iPhone 

On Mar 8, 2018, at 10:51 AM, Thiede, Kurt < thjede.kurt@epa,gov > wrote: 

Cathy, 

Just to recap yesterday afternoon's conversation with Speaker Kurt Doubt and Rep. Dan Fabian of the 
MN Legislature. 
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After a discussion of a bill that is being debated in the MN state legislature that would limit MPCAs 
ability to impose a numerical standard for Sulfides, the Speaker asked if you would support their action 
(legislation). You did not commit to supporting their legislation, but rather you responded that what you 
could do is respect the MN legislative process and would reach out to and work with John Line Stein on 
the implementation of any policies or rules needed to implement their MPDES program. In addition, you 
noted your commitment to resolve the longstanding MPDES impasse. 


Kurt A. Thiede 

Chief of Staff 

U.S. EPA, Region 5 

Office of the Regional Administrator 

77 W Jackson Blvd 

Chicago, IL 60604 

Email: thiede.kurt@epa.Rov 

Office: (312) 886-6620 
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AME^SOMEUT 

X 

MaTIOHAL POLLOTAHT DISCMAHGl ELIMIHATIOM SYSTEM 
MEMOPAMDIIM OF AGREEMENT 
SSTWEEN 

THE MINNESOTA POLLUTION CONTROL AGENCY 

AND THE 

ONITED STATED ENVIRONMENTAL PROTECTION AGENCY, REGION V 


The MemorandiHH of Agreement between the tJnited States 
EnvironiBental Protection Agency, Region V thereafter EPA| and the 
Minnesota Pollution Control Agency (hereafter MPCA): is hereby 
amended to include MPCA and EPA responsibilities for the 
development, issuance and enforcement of National Pollutant 
Discharge Elimination Systast Ibereafter MPOISI general permits as 
follows} 

The MPCA has the responsibility for developing and issuing MPDES 
general permits. After identifying dischargers appropriately 
regulated by a general permit, the MPCA will collect sufficient 
effluent data to develop effluent limitations and prepare the 
draft general permit. 

Each draft general permit will be transmitted to the following 
EPA officess 

Hater Div^ision Director 

D»S. Environmental Protection Agency, Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 

Director, Office Hater Enforcement and Permits* 

0,S. Environmental Protection Agency {EN~335J 
401 H Street S.W. 

Washington, D.C. 20460 

EPA will have up to ninety (90) days to review draft general 
permits and provide comments, recommendations and objections to 
the MPCA. Each draft general permit will be accompanied by a 
fact sheet setting forth the principal facts and ffiethodologies 
considered during permit development. In the event EPA does 
object to a general permit it will provide, in writing, the 
reasons for its objection and the actions necessary to eliminate 
the objection. The State has the right to a public hearing on 
the objection. Opon receipt of E-PA*s objection, the State may 
request a public hearing. If EPA*s concerns are not satisfied 


*General permits for discharges from separate storm sewers need 
not be sent to EPA Headquarters for review. 
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and the State has not sought a haaring within 90 days of the 
objection^ exclusive authority to issue the general periait passes 
to EPA, 


EPA raises no objections to a general periBit, it will be 
.iciy noticed in accordance with Minnesota Rules Chapter 7001 
and 40 CFR S 124.10^ inoludiag publication in a daily or weekly 
newspaper circulated in the area to foe covered by the perrsit* 

The MPCA wdll issue general permits in accordance with Minnesota 
Rules Chapter 7001 and 40 CFR S 122.28* 



may require any person authoriaed by a general permit to 
t and obtain an individual MPDES permit. In addition,^ 
interested persons# including dischargers otherwise authorised by 
a general permit# may reguest that a facility be excluded from 
general permit coverage. Dischargers wishing exclusion must 
^pply individual HPOES permit within ninety 190) days of 

publication of the general permit. Finally# a discharger with an 
effective or continued individual MPDES permit may seek general 
permit coverage by requesting its permit to be revoked. 


tlso has the primary responsibility for conducting 
monitoring activities and enforcing conditions and 
requirements of general permits. 

All specific State commitments regarding the issuance and 
enforcement of general permits will be determined through the 
annual 106 workplan/SEA process. 

This Affiend.ment to the Memorandum of Agreement will be effective 
upon approval of the MPCA general permits program application by 
the Administrator of EPA Region V. 

FOR MIMRISOTA POLLOTIOM CONTROL AGEMCYj 




Commissioner 


7// 7 A 


.Date 


FOR DMITID STATES ENVIRONMEHTAL PROTECTION AGENCY: 



Regiona1 Adminis t r a tor 
D,S. EPA# Region ¥ 




Date 
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ADDENDUM 
TO THE 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
MEMORANDUM OF AGREEMENT 
BETWEEN 

THE MINNESOTA POLLUTION CONTROL AGENCY 

AND THE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION V 

The federal Water Quality Guidance for the Great Lakes System (hereafter Federal Guidance) required by 
section 118(c)(2) of the Clean Water Act (33 U.S.C. §§ 1251 et. seq.) is set out in 40 C.F.R. Part 132. The 
Federal Guidance identifies minimum water quality standards, antidegradation policies, and 
implementation procedures for the Great Lakes System to protect human health, aquatic life, and wildlife. 
The Federal Guidance requires Great Lakes states and tribes to adopt provisions consistent with the 
Federal Guidance for their waters within the Great Lakes system. The Minnesota Pollution Control 
Agency (hereafter MPCA) adopted Lake Superior Basin Water Standards in Minnesota Rules chapter 7052 
as Minnesota’s response to that requirement. Chapter 7052 became effective on March 9,1998. EPA has 
conducted its review of Minnesota’s response for compliance with Federal Guidance. 

The Memorandum of Agreement between the United States Environmental Protection Agency, Region V 
(hereafter EPA), and the MPCA for the approval of the state National Pollutant Discharge Elimination 
System (hereafter NPDES) is hereby amended to ensure that Minnesota’s Lake Superior Basin Water 
Standards and implementation procedures in chapter 7052 are implemented in a manner that is consistent 
with the Federal Guidance. 

The duties assumed by the MPCA in this Addendum apply only to those portions of Minnesota’s NPDES 
program applicable to Lake Superior. 

1. 40 C.F.R. § 132.2, Definition of “New Great Lakes Discharger”/Minn. R. 7052.0010, 
subp. 33 

MPCA and EPA agree that if the MPCA receives any application for a NPDES permit for any 
Great Lakes discharge associated with any building, structure, facility, or installation, the 
construction of which commenced after March 23,1997, the MPCA will treat the discharger as if 
it were a “new discharger.” 

2. 40 C.F.R. Part 132, Appendix A, Tier II Values for Aquatic Life/Minn. R. 7052.0100 

MPCA and EPA agree that, in situations where data have become available that would result in 
more stringent aquatic life criteria or values than the criteria listed in Minn. R. 7050.0222, the 
MPCA will utilize its Tier 11 methodologies in Minn. R. 7052.0110 to develop criteria or values, 
and those criteria or values shall be used rather than those listed in Minn. R. 7050.0222, for 
implementing Minnesota’s narrative criteria, establishing total maximum daily loads, establishing 
water quality based effluent limitations, and making reasonable potential determinations. 
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3. 40 C.F.R. Part 132, Appendix E, Antidegradation/Minn. R. 7052.0300, subp. 3 


EPA and MPCA agree that, in making NPDES permitting decisions regarding new or increased 
discharges into class 7 waters in the Lake Superior basin, MPCA shall always apply and comply 
with the nondegradation provisions for high quality waters set forth at Minn. R. 7052.0300, subp. 4, 
and in Minn. R. 7052.0310, subp. 3, for class 7 waters for all pollutants covered by Appendix E 
to Part 132 because application and compliance with those provisions will always be necessary to 
ensure compliance with the antidegradation requirements applicable to downstream outstanding 
international resource waters and outstanding resource value waters. 

4. 40 C.F.R. Part 132, Appendix F, Procedure 5, Reasonable Potential To Exceed Water 
Quality Standards, Paragraph B.2./Minn. R. 7052.0220, subp. 3 

EPA and MPCA agree that MPCA will use only alternative statistical procedures for deriving PEQ 
that meet the criteria in 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2. EPA and 
MPCA further agree that EPA retains the authority to review any specific statistical procedures 
Minnesota intends to use for deriving PEQs and to object to permits that have been developed 
using statistical procedures that do not meet the requirements of Paragraph B.2. of Procedure 5. 

5. 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph D.3.c.i., Information Regarding 
Intake Credits in NPDES Permit Fact Sheets/Minn. R. 7052.0220, subp. 5, and 7001.0100, 
subp. 3 

EPA and MPCA agree that MPCA will include the information required by Paragraph D.3.c.i of 
Procedure 5 in Appendix F to 40 C.F.R. Part 132 whenever the MPCA determines there is no 
reasonable potential for the discharge of an intake pollutant to cause or contribute to an excursion 
above water quality criteria. 

6. 40 C.F.R. Part 132, Appendix F, Procedure 8, Paragraph D, Water Quality-Based Effluent 
Limitations (WQBELs) Below the QuantiBcation Level: Pollutant Minimization 
Program/Minn. R. 7052.0250, subp. 4 

EPA and MPCA agree that Minnesota will include in NPDES permits for discharges into Lake 
Superior where there is a WQBEL for a pollutant that is below the level of quantification a 
requirement for at least semiannual monitoring of potential sources of the pollutant at issue and 
quarterly influent monitoring, unless less frequent monitoring is justified based upon information 
generated in conducting a pollutant minimization program. 

7. 40 C.F.R. Part 132, Appendix F, Procedure 9 and 40 C.F.R. § 122.47(a)(1), Compliance 
Schedules for New or More Restrictive WQBELs/Minn. R. 7001.0150, subp 2.A and Minn. 
R. 7052.0260, subp. 2 and 3 

EPA and MPCA agree that Minnesota will not allow compliance schedules for WQBELs in 
NPDES permits where none is needed or appropriate. For example, Minnesota will not allow 
compliance schedules where a permittee is able to meet the WQBEL at the time of permit issuance 
or where the permit contains a new but less restrictive WQBEL. 

2 
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8. 40 C.F.R. § 122.47, Compliance Schedules for New or Improved Analytical 

Methods/Minn. R. 7052.0260, subp. 2 and 3 

Minnesota rules require compliance schedules when permits that are issued contain new or 
improved analytical methods. Minn. R. 7052.0260, subp. 2 and 3. The Federal Guidance does not 
address compliance schedules for using analytical methods. That issue is governed by EPA’s 
NPDES program regulations at 40 C.F.R. § 122.47, which provides that permits may include a 
schedule of compliance so long as the permit “require[s] compliance as soon as possible.” 40 
C.F.R. § 122.47(a)(1). This provision authorizes Minnesota to allow compliance schedules for use 
of a new or improved analytical method if such schedules require use of the new analytical method 
“as soon as possible.” Minn. R. 7001.0150, subp. 2.A., provides that a compliance schedule “must 
require compliance in the shortest reasonable period of time.” 

EPA and Minnesota agree that “the shortest reasonable period of time” for use of a new or 
improved analytical method would generally be the period of time necessary to allow a permittee 
to develop or obtain the analytical services or undertake any other activities necessary to allow the 
permittee to actually use the new analytical method. EPA and Minnesota also agree that it would 
be unreasonable to establish a compliance schedule for using a new or improved analytical method 
that includes additional time based upon the permittee’s ability to comply with its WQBEL. 

This Addendum to the Memorandum of Agreement will be effective upon final approval of the United 

States Environmental Protection Agency. 

FOR THE MINNESOTA POLLUTION CONTROL AGENCY: 



Assistant Commissioner 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION V: 

Francis X. Lyons Date 

Regional Adminis^fmor 


AG; 377902,V. 01 
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State of Minnesota 

OFFICE OF THE ATTORNEY GENERAL 


MIKE HATCH 
ATTORNEY GENERAL 


May 1, 2000 


SUITE 900 

445 MINNESOTA STREET 
ST. PAUL, MN 55101-2127 
TELEPHONE: (651) 297-1075 


Mr. Francis X. Lyons 
Regional Administrator 
U. S. Environmental Protection Agency 
Region 5 

77 West Jackson Blvd. 

Chicago, IL 60604 

Re: MPCA’s Legal Authority to Interpret and Implement the Specific Provisions of 

Minnesota Rules Chapter 7052 Addressed in the Addendum to the NPDES 
Memorandum of Agreement Between MPCA and EPA 

Dear Mr. Lyons: 

I have reviewed the agreements that the Minnesota Pollution Control Agency (MPCA) has 
made in the Addendum to the NPDES Memorandum of Agreement between the MPCA and EPA. It is 
my opinion that the MPCA has the legal authority to interpret and implement the specific rules at issue 
as it has agreed to in the Addendum. 

The authority of the MPCA is found in the statutes and rules of the State cited in the following 
text. They are in full force and effect on the date of this statement. 

1. 40 C.F.R. § 132.2, Definition of “New Great Lakes Discharger”/Minn. R. 7052.0010, 
subp. 33 

40 C.F.R. § 132.2 defines “New Great Lakes discharger” as “any building, structure, facility, or 
installation from which there is or may be a ‘discharge of pollutants’ (as defined in 40 C.F.R. 122.2) to 
the Great Lakes System, the construction of which commenced after March 23, 1997.” Minn. 

R. 7052.0010, subp. 33, in pertinent part, defines a “new discharger” as “any building, structure, 
facility, or installation from which there is or may be a ‘discharge of pollutants,’ as defined in Code of 
Federal Regulations, title 40, section 122.2, to surface waters of the state in the Lake Superior 
Basin ... the construction of which commenced after” March 9, 1998. The only problem identified in 
comparing the two definitions arises from the difference in the effective dates in the two definitions. 

MPCA and EPA have agreed in the Addendum to the National Pollutant Discharge Elimination 
System Memorandum of Agreement between the MPCA and the EPA (Addendum) that if the MPCA 
receives any application for a NPDES permit for any Great Lakes discharge associated with any 
building, structure, facility, or installation, the construction of which commenced after March 23, 
1997, the MPCA will treat the discharger as if it were a “new discharger.” 

As of the date of this certification, in late April 2000, Minnesota has not received any 
application for a NPDES permit for any Great Lakes discharge associated with any building, structure. 

Facsimile: (651) 297-4139 • TTY: (651) 296-1410 • Toll Free Lines: (800) 657-3787 (Voice), (800) 366-4812 (TTY) • www.ag.state.mn.us 
An Equal Opportunity Employer Who Values Diversity ^ Printed on 50% recycled paper (15% post consumer content) 
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Mr. Francis X. Lyons 
May 1, 2000 
Page 2 


facility or installation, the construction of which commenced between March 23, 1997, and March 9, 
1998. 

Minn. Stat. § 115.03, subd. 1(e), authorizes the MPCA to adopt, issue, modify, deny, revoke, 
and enforce reasonable permits, under such conditions as the agency may prescribe, for the prevention 
of water pollution and for the operation of disposal systems and other facilities. Under Minn. Stat. 
§ 115.07, subd. 1, and rules adopted under that statute, it is unlawful for any person to construct, 
install, or operate a disposal system, or any part thereof, until it has received a permit from the MPCA. 
See Minn. R. 7001.0030 and 7001.1040. 

The definitions of “disposal system” and the terms used in that definition, all in Minn. Stat. 
§ 115.01, signify that sections 115.03 and 115.07, and rules adopted under those statutes, impose a 
comprehensive permitting requirement on all buildings, structures, facilities and installations covered 
by the state and federal requirements. By operation of those statutory provisions any construction 
during the subject period without a permit would have been contrary to law and could not serve as the 
basis for an argument that the “new discharger” deadline had not passed as to that construction or 
resulting discharge. As a result, the MPCA would have to treat any application received now or later 
for a NPDES permit for any Lake Superior discharge associated with any building, structure, facility or 
installation the construction of which commenced after March 23, 1997, as an application from a “new 
discharger.” 

2. 40 C.F.R. Part 132, Appendix A, Tier II Values for Aquatic Life/Minn. R. 7052.0100 

40 C.F.R. Part 132, Appendix A, contains a methodology for deriving Tier II aquatic life values 
to be used in lieu of Tier I criteria in situations where there are insufficient data to calculate Tier I 
criteria. 40 C.F.R. § 132.4 (c) and (d) provide that, if Tier I criteria are not available, Tier II aquatic 
life values calculated in accordance with the Tier 11 methodology apply in the Great Lakes System and 
must be used when implementing narrative water quality criteria. 

Under Minn. R. 7052.0100, Tier I aquatic life criteria apply to the Great Lakes System. If 
Minnesota has not adopted Tier I aquatic life criteria for a particular pollutant, but there are criteria 
listed in Minn. R. 7050.0222 for that pollutant that Minnesota previously adopted, then Minnesota uses 
the previously adopted aquatic life criteria. That is, Minnesota does not generate Tier II values 
utilizing its methodology for developing Tier II values in Minn. R. 7052.0110 if Minnesota has 
previously adopted criteria listed in Minn. R. 7050.0222. If there are no Tier I aquatic life criteria or 
previously adopted criteria listed in Minn. R. 7050.0222, Minnesota utilizes its Tier 11 methodologies 
to develop Tier II aquatic life values. 

However, new data could become available subsequent to the date that Minnesota adopted its 
criteria at Minn. R. 7050.0222 that would result in more stringent Tier 11 aquatic values under the 
Minnesota and Federal Guidance Tier II aquatic life methodologies. Unlike in the Federal Guidance, 
nothing in Minnesota’s rules requires the MPCA to develop new Tierll values based upon those new 
data in situations where there are criteria in Minn. R. 7050.0222. Thus, the Minn. R. 7050.0222 
criteria may not be as stringent as the criteria would be if derived using the more current data, 
assuming the data were to indicate that more stringent values were appropriate. 
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To resolve that potential inconsistency, MPCA and EPA have agreed that, in situations where 
data have become available that would result in more stringent aquatic life criteria or values than the 
criteria listed in Minn. R. 7050.0222, the MPCA will utilize its Tier 11 methodologies in Minn. 
R. 7052.0110 to develop criteria or values to be used for implementing its narrative criteria, 
establishing total maximum daily loads, establishing water quality based effluent limitations, and 
making reasonable potential determinations. 

The authority for MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including adopting, amending and applying standards and 
rules, consistent with and not less stringent than the Clean Water Act applicable to the participation by 
Minnesota in the NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner 
consistent with the Clean Water Act and Minnesota’s participation in the NPDES, exactly what the 
Minnesota statute contemplates. See also Minn. Stat. § 115.44, subd. 8, as further support for the 
State’s authority to utilize its Tier II methodologies. 

Minn. R. 7001.0150, subp. 2 and 3.B., require the MPCA to include in permits conditions 
necessary for the permittee to achieve compliance with applicable federal law and allow the MPCA to 
adopt and enforce more stringent standards and apply them to existing permits. 

3. 40 C.F.R. Part 132, Appendix E, Antidegradation/Minn. R. 7052.0300, subp. 3 

40 C.F.R. Part 132, Appendix E, regarding the Great Lakes Water Quality Initiative 
Anti degradation Policy, requires that the decision whether a water body is high quality for purposes of 
anti degradation be made on a parameter by parameter basis. Minnesota’s nondegradation standards at 
Minn. R. 7052.0300, subp. 4, limit high quality waters in the Lake Superior basis to those designated 
as Outstanding International Resource Waters (OIRWs). Minnesota rules define OIRWs at subpart 3 
of part 7052.0300 as, “[a]ll surface waters of the state in the Lake Superior Basin, other than Class 7 
waters and designated ORVWs.” That definition appears to raise a conflict with the Federal Guidance 
because Class 7 waters cannot be considered high quality waters by definition, regardless of water 
quality for individual bioaccumulative chemicals of concern (BCCs) as required by the Federal 
Guidance. However, Minn. R. 7052.0300, subp. l.C., requires that the nondegradation procedures at 
Minn. R. 7052.0310, 7052.0320, and 7052.0330 must be applied to Class 7 waters as necessary to 
protect downstream waters. 

EPA and MPCA have agreed in the Addendum that in making NPDES permitting decisions 
regarding new or increased discharges into class 7 waters in the Lake Superior basin, MPCA shall 
always apply and comply with the nondegradation provisions for high quality waters set forth at Minn. 
R. 7052.0300, subp. 4, and in Minn. R. 7052.0310, subp. 3, for class 7 waters for all pollutants covered 
by Appendix E to Part 132 because application and compliance with those provisions will always be 
necessary to ensure compliance with the antidegredation requirements applicable to downstream 
outstanding international resource waters and outstanding resource value waters. 

The authority for MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
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and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. Further authority is found in the rule, Minn. R. 7052.0300, subp. I.C., cited as the resolution 
to the potential inconsistency, in Minn. R. 7052.0005 B., and in Minn. R. 7001.0150, subp. 2 and 3.B, 
as described in the preceding section of this letter. 

4. 40 C.F.R. Part 132, Appendix F, Procedure 5, Reasonable Potential To Exceed Water 
Quality Standards, Paragraph B.2./Minn. R. 7052.0220, subp. 3 

The Federal Guidance at 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2., and 
Minnesota’s program at Minn. R. 7052.0220, subp. 3, both allow for use of alternative statistical 
procedures for deriving preliminary effluent quality (PEQ). The Minnesota rule provides that any 
alternate PEQ procedure used must fulfill the requirements of 40 C.F.R. § 122.44, para, (d)(1). While 
any alternate procedure that meets the requirements of Paragraph B.2. of Procedure 5 would meet the 
requirements of 40 C.F.R. § 122.33(d)(1), certain procedures that meet the Minnesota requirements, 
i.e., 40 C.F.R. § 122.33(d)(1), may not satisfy the requirements of Paragraph B.2. of Procedure 5. 

EPA and MPCA have agreed that MPCA will use only alternative statistical procedures for 
deriving PEQ that meet the criteria in 40 C.E.R. Part 132, Appendix F, Procedure 5, Paragraph B.2. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner consistent with 
the Clean Water Act and Minnesota’s participation in the NPDES. Further the action MPCA has 
agreed to lies within an administrative agency’s generally accepted enforcement discretion. Minn. 
R. 7001.0150, subp. 2 and 3.B, as described in Section 3, express further authority for the MPCA’s 
agreement. 


5. 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph D.3.c.i., Information 

Regarding Intake Credits in NPDES Permit Fact Sheets/Minn. R. 7052.0220, subp. 5, and 
7001.0100, subp. 3 

Paragraph D.3.b. of Procedure 5 in Appendix F to 40 C.F.R. Part 132, allows permitting 
authorities to determine that there is no reasonable potential for identified intake pollutants to cause or 
contribute to an excursion above water quality criteria when a permittee can demonstrate that five 
specified conditions are met. Paragraph D.3.c.i. requires the NPDES permit fact sheet to state the basis 
for and document the finding of no reasonable potential for chemical-specific water quality based 
effluent limitation. While Minnesota’s “intake credit” provisions require meeting the same five 
conditions as in the Federal Guidance, they do not contain anything comparable to the requirement in 
Paragraph D.3.c.i. to document in the permit fact sheet the basis for a finding of no reasonable 
potential for chemical-specific water quality based effluent limitation. 

However, Minnesota’s general permitting rule at Minn. R. 7001.0100, subp. 3, requires the 
MPCA to include in the fact sheet “the principal facts and the significant factual, legal, 
methodological, and policy questions considered in preparing the draft permit, ... a summary of the 
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basis for the draft permit conditions, including references to applicable statutory or regulatory 
provisions, . . . and the preliminary determinations made by the commissioner on the permit 
application.” These general provisions include the information required by Paragraph D.S.c.i. in the 
Federal Guidance whenever the MPCA determines there is no reasonable potential for the discharge of 
an intake pollutant to cause or contribute to an excursion above water quality criteria. 

EPA and MPCA have agreed that MPCA will include the information required by Paragraph 
D.S.c.i. of Procedure 5 in Appendix F to 40 C.F.R. Part 132 whenever the MPCA determines there is 
no reasonable potential for the discharge of an intake pollutant to cause or contribute to an excursion 
above water quality criteria. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner consistent with 
the Clean Water Act and Minnesota’s participation in the NPDES. The authority also resides in Minn. 
R. 7001.0100, subp. 3, which requires inclusion in the fact sheet for each draft MPCA permit facts 
such as agreed to here. 

6. 40 C.F.R. Part 132, Appendix F, Procedure 8, Paragraph D, Water Quality-Based 
Effluent Limitations (WQBELs) Below the Quantification Level: Pollutant Minimization 
Program/Minn. R. 7052.0250, subp. 4 

Paragraph D of Procedure 8 in Appendix F to 40 C.F.R. Part 132, requires inclusion of 
pollutant minimization programs (PMPs) in permits where there is a WQBEL for a pollutant that is 
below the level of quantification. Paragraph D.l. requires semiannual monitoring of potential sources 
of the pollutant while Paragraph D.2. requires quarterly monitoring for the pollutant in the effluent of 
the wastewater treatment system. Finally, Paragraph D.6. allows a permitting authority to reduce 
monitoring frequencies based upon information generated as a result of a PMP. 

Minn. R. 7052.0250, subp.4, requires only that PMPs include requirements for “periodic 
monitoring” of potential pollutant sources and of wastewater treatment system influent. 

EPA and MPCA have agreed that Minnesota will require in its NPDES permits for discharges 
into Lake Superior where there is a WQBEL for a pollutant that is below the level of quantification a 
requirement for at least semiannual monitoring of potential sources of the pollutant at issue and 
quarterly influent monitoring, unless less frequent monitoring is justified based upon information 
generated in conducting a pollutant minimization program. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including adopting, amending and applying standards and 
rules, consistent with and not less stringent than the Clean Water Act applicable to the participation by 
Minnesota in the NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner 
consistent with the Clean Water Act and Minnesota’s participation in the NPDES. The Minnesota rule 
requires periodic monitoring. Making that general requirement specific as to the period at which 
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monitoring shall take place lies within the MPCA’s generally accepted enforcement discretion. 
Further, Minn. Stat. § 115.03, subd. 1(e), authorizes the MPCA to adopt, issue, modify, deny, revoke, 
and enforce reasonable permits, under such conditions as the agency may prescribe, for the prevention 
of water pollution and for the operation of disposal systems and other facilities. See also, Minn. 
R. 7001.0150, subp. 2 and 3.B, as described in section 3 of this letter. 

7. 40 C.F.R. Part 132, Appendix F, Procedure 9 and 40 C.F.R. § 122.47(a)(1), Compliance 
Schedules for New or More Restrictive WQBELs/Minn. R. 7001.0150, subp 2.A and Minn. 

R. 7052.0260, subp. 2 and 3 

Federal Guidance mentions compliance schedules only in Procedure 9 of Appendix F. 
Paragraph A of Procedure 9 requires that any WQBEL included in a permit to a new discharger must 
be complied with upon the commencement of the discharge. Minn. R. 7052.0260, subp. 2, also 
requires that any WQBEL included in a permit to a new discharger must be complied with upon 
commencement of the discharge. 

EPA and MPCA agree that Minnesota will not allow compliance schedules for WQBELs in 
NPDES permits where none is needed or appropriate. For example, Minnesota will not allow 
compliance schedules where a permittee is able to meet the WQBEL at the time of permit issuance or 
where the permit contains a new but less restrictive WQBEL. 

Neither the Federal Guidance nor Minn. R. ch. 7052 expressly prohibits inclusion of a 
compliance schedule in an existing permit that is reissued or modified to contain a new or more 
restrictive WQBEL where a compliance schedule is not needed, i.e., when the permittee can comply 
with the new or more restrictive WQBEL upon reissuance of the permit. However, separate provisions 
of federal regulations and Minnesota rules do require compliance upon reissuance when possible. See 
40 C.F.R. § 122.47(a)(1) (“schedules of compliance . . . shall require compliance as soon as possible”) 
and Minn. R. 7001.0150, subp. 2.A (“schedule of compliance must require compliance in the shortest 
reasonable period of time”). The latter provision is prefaced with the condition “[i]f applicable to the 
circumstances.” Further, Minn. R. 7001.0100, subp. 2, regarding draft permits, provides, “If the 
preliminary determination is to issue a permit, the commissioner shall prepare a draft permit, including 
a proposed schedule of compliance if a schedule is necessary to meet all applicable standards and 
limitations imposed by statute or rule.” 

The only reasonable reading of the cited provisions of Minnesota law is that the State will not 
allow compliance schedules for WQBELs in NPDES permits where none is needed or appropriate. 
Minnesota is fully authorized to agree with the EPA that it will not allow compliance schedules in 
those circumstances. The implication of the agreement is that Minnesota will not allow compliance 
schedules where a permittee is able to meet the WQBEL at the time of permit issuance or where the 
permit contains a new but less restrictive WQBEL. 
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8. 40 C.F.R. § 122.47, Compliance Schedules for New or Improved Analytical 

Methods/Minn. R. 7052.0260, subp. 2 and 3 

Minnesota rules require compliance schedules when permits that are issued contain new or 
improved analytical methods. Minn. R. 7052.0260, subp. 2 and 3. Federal Guidance does not address 
compliance schedules for using analytical methods. That issue is governed by EPA’s NPDES program 
regulations at 40 C.F.R. § 122.47, which provides that permits may allow a schedule of compliance so 
long as the permit “require[s] compliance as soon as possible.” 40 C.F.R. 122.47(a)(1). This provision 
authorizes Minnesota to allow compliance schedules for use of a new or improved analytical method if 
such schedules require use of the new analytical method “as soon as possible.” 

Minn. R. 7001.0150, subp. 2.A., provides that a compliance schedule “must require compliance 
in the shortest reasonable period of time.” EPA and Minnesota agree that “the shortest reasonable 
period of time” for use of a new or improved analytical method would generally be the period of time 
necessary to allow a permittee to develop or obtain the analytical services or undertake any other 
activities necessary to allow the permittee to actually use the new analytical method. EPA and 
Minnesota also agree that it would be unreasonable to establish a compliance schedule for using a new 
or improved analytical method that includes additional time based upon the permittee’s ability to 
comply with its WQBEL. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. The MPCA has agreed in the Addendum to interpret its standards in a manner consistent with 
the Clean Water Act and Minnesota’s participation in the NPDES. Further, Minn. Stat. § 115.03, subd. 
1(e), authorizes the MPCA to adopt, issue, modify, deny, revoke, and enforce reasonable permits, 
under such conditions as the agency may prescribe, for the prevention of water pollution and for the 
operation of disposal systems and other facilities. 

The MPCA has the authority to interpret, implement and enforce the proposed agreements it 
has made in the Addendum to the NPDES Memorandum of Agreement with the EPA. 


Very truly yours. 



Assistant Attorney General 
(651) 296-7345 


AG: 351538,V. 01 
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MODIFIGATIGM TO NATIONAL POLLUTANT DISCHARGE ELIHINATION SYSTEM 
MEMORANDUM OF AGREEMENT BETMEEN THE STATE OF MINNESOTA 
AND THE UNITED STATES ENVlRONffiNTAL PROTECTION AGENCY. REGION V 


The MesTiorandym of Agreement approved June 28^ 1974 , by the Administrator of the 

United States Environmental Protection AgeriGy between the Minnesota Pollution 
Control Agency (hereinafter, the "State") and the United States Envirormiental 
Protection Agency (hereinafter, "U.S. EPA") Region ¥ is hereby modified to define 
State and U.S, EPA responsibilities for the establishment and enforcement of 
National Pretreatment Standards for existing and new sources under Section 307 (b) 
and (c) of the Clean Water Act (hereinafter the Act) as follows: 

The State has priiinary responsibHity for: (a) enforcing against discharges 
prohibited by 40 C.F,R> Section 403.5; (b) applying and enforcing any National 

Pretreatment Standards established by the U.S, EPA in accordance with Section 307 
(b) and (c) of the Act; (c) reviewing, approving, and overseeing Publicly Owned 
Treatment Works (POTW) Pretreatment Programs to enforce National PretreaUrient 
Standards in accordance with the procedures discussed in 40 C.F.R. Section 403.11; 
(d) requiring a POTW Pretreatment Program in National Pollutant Discharge Eliffl" 
ination System (NPDES) Permits issued to POTWs as required in 40 C.F.R. Section 
403.8 and as provided in Section 402(b)(8) of the Act; (e) reviewing and approving 
modification of categorical Pretreatment Standards to reflect removal of pollutants 
by a POTW and enforcing related conditions in the POTWs NPDES Permit. U.S, EPA 
will overview and approve State pretreatment program operations consistent with 40 
C.F.R. 403 regulations and this Memorandum of Agreement. 

The State Shall carry out Inspection, surveillance and monitoring procedores which 
will determine, independent of information supplied by the POTW, compllance or 
noncompliance by the POTW with pretreatment conditions incorporated into the POTW 
permit, and carry out inspection, surveniance and monitoring procedures which 
will determine, independent of information supplied by the Industrial User, whether 
the Industrial User is in compliance with Pretreatment Standards. The number of 
inspections to determine compliance shall be agreed upon as part of the annual 
section 106 program plan process. 

The State shall not issue, reissue, or modify any NPDES permit for a major POTW 
with pretreatment requirements until it receives an approval for such issuance, 
relssuance, or modification from U.S. EPA. If no comment is received by the State 
from U.S. EPA within 90 days from the date of receipt of such a request for permit 
Issuance, relssuance, or modification, the State may assume that U.S. EPA has no 
objection to the issuance of the NPDES permit. It is Regional policy to attempt 
to process each request for approval within 30 days. To assure that no request 
for a major POTW is lost or not acted upon, the State shall contact the U.S. EPA 
Beglonal Permit Program by telephone within 35 days after it transmits such a 
request in the event the State has not received a response from the U.S. EPA by 
that time. The State shall take final action on NPDES Permits for minor POTMs 
with pretreatment requirements without the need to obtain U.S. EPA approval. 
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Section 


Pretneatmeot Standards: Categorical Standards 


The State shall review requests from industHa'j users for Industrial subcate™ 
gorieSj make a written determination whether the Industrial User does or does not 
fall within a particular categorical pretreatment standard and state the reasons 
for this deternilnation. The State shall forward its findings together with a copy 
of the request and necessary supporting Information to the U,S. 

Enforcement Otvislon Director for concurrence. If the Inforcei 
does not modify the State's decision within 60 days after recei. 

State's finding is final. Where the request Is suteitted to the Enforce 
Division Director or where the Enforcement Division Oirector e 
State's decision, the Enforcement Division Director’s decision will be final. 

Where the final determination is made by the Enforcement Division Director 
Director shall send a copy of this determination to the State. 

Se ction 403.7 Categorical Pratreatwent Standards Credit Removal and Section 403.9 
FTO’ Fritfeatment' 


Division 01 rector 
thereof, 


the 



The State shall review and act on POTM applications to revise discharge limits for 
Industrial users who are or may In the future be subject to categorical pretreat- 
merit standards and requests for approval of POTW Pretreatment Programs. The State 
not take a final action on a major POTW’s application to revise categorical 
standards until it receives approval for such action from the U.S. 

If no comment is received by the State from U.S. ERA during the 45 day 
evalutlon period provided for In 40 C.F.R. 403.1l(b)(l]{11), the 
may assure that U.S, EPA has no objection. To assure that no request 1s lost or 
not acted upon, the State shall contact the U.S. EPA Permit Program, by telephone 
within 30 days after 1t transmits Its determination In the event the State has 
received a response from the U.S. EPA by that time. Mo major POTM reqyest for 
revised discharge limits shall be approved by the State If during the 45 day (or 
extended) evaluation period, the U.S. EPA objects in writing to the approval of 
such submission. The State shall take final action on minor POTWs requests to 
revise categorical pretfeatment standards without the need to obtain U.S. EPA 
approval. 


Section 403.13 


iances From Categorical Pretreatment 


Factors 


The State shall conduct an initial review of all cateogrlcal 

different factors requests from industrial ysers. If the 
ion Is to deny the request, this deterailnation shall bt forwarded to the 
Ifidustrial user with a copy of the deteriitnatlon and request also forwarded to the 
U.S. EPA Regional Enforcement Division Director. If the State’s determination is 
that fundamentally different factors do exist, the request and recomroendatlon that 
the request be approved shall be sent to the U.S. EPA Regional Enforcement Division 
Director for final action. If the Director’s determination differs from that of 
the State, the Director shall notify the State In writing indicating reasons why 
the determinatloniS differ and allow the State a reasonable amount of time to 
respond,. The State shall be provided a copy of the Director's final 
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Miscellaneous 


The State shall submit a list of POTMs requiring pretreatment, identifying those 
municipalities with flows greater than 5 MSD and less than 5 WGD separately. This 
list may be revised from time to time and any addition or deletion will not 
require modification to the Memorandum of Agreement. The list of POTMs requiring 
pretreatment may be modified at any time upon the mutual agreement of the State 
and the U.S. EPA Regional Enforcement Division Director. 

For minor POTWs, the U.S. EPA Regional Enforcement Division Director will be 
afforded the opportunity to review and coraient on pretreatment program submissions 
and the State's preliminary determinations as provided in 40 CiF.R. 403.11. 

Nothing in this agreement is intended to affect any Pretreatment requirement 
including any standards or prohibitions, established by state or local law as Tong 
as the state or POTW requirements are not less stringent than any set forth in the 
National Pretreatment Standards, or other requirements or prohibitions established 
under the Act or this regulation. 

Nothing in this Modification shall be construed to limit the authority of U.S. EPA 
to take action pursuant to Sections 204, 208, 301, 304, 306, 307, 308, 309, 311, 
402, 404, 405, 501, or other Sections of the Clean Water Act of 1977 (33 USC § 

1251 ^ seq ) ■ 

This Modification will become effective upon approval of the Administrator. 
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UMIXED STATES EI^VIBOMMaiXAL FItOTECTiON AGENCY 
WASHIMGTOM, O.C, 20460 

9 DEC 1978 

OFFlCg or EMFOSCEMEOT 


Honofiblt Rudy Perpich 
Soveroor of Minnesota 


innesota SSISS 


Sear Sofernor 




On sjune 30» 1974» Minnesota receiveci authority to adiiinister the 
National Pollutant Discharge E1ij»lnatl0n Systein INPDESl within its 
borders. EPA*s approval letter indicated that we would retain authority 
to issye permits for Federal facilities within the State. The reservatiori 
of authority over Federal facilities was necessary because the Federal 
Mater Pollution Control Act CFIPCA) precluded State fegulationi of these 
facilities. 


The 1977 amendMents to the FWPCA specifically authorize the States 
to admlnistef the NPOES pemit program as to Federal facilities. 
Accordingly, I hereby approve the State of Hinnesota’s request to assume 
this responsibility. This approval overrides any contrary language In 
EPA's June 30, 1974, letter approving the State hPDES program. 

We are glad to transfer the administration of the HPDES permit 
program for Federal facilities to the State of Minnesota. Region V will 
be working with the Minnesota Pollution Control Agency to facilitate the 
timely transfer of the background Infonnatlon and documents for 
Federal facilities. 


Sincerely yours. 



Marvin E. Dyrnlng 
Assi stanfAdmi n1 strator 
for Enforcement 

cc: Ms. Sandra $. Gardebrlng 
Executive Director 
Hinnesota Pollution Control Agency 
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I. Hiei fALS 

(1) Parties > The partiles to*this agreement (hereinafter, 
the Agrees a'are the United States Enrircrmienta 1 Protection 
Agency (hereinafter^ the EPA) and the Minnesota Pollution Control 
Agency (hereinafter^ the Agency)* 

Purpose » It is the purpose of this A.greement to provicte 
the terms and conditions for approval by the EPA of the State o,f^ 
Minnesotans Katlonar Polliitant Discharge Elimination System 
{horeinafter 5 ■■ MPDES) permit program under the Federal Water PolIii-*< 
tion Control Adt Amendments of 1972 (hereinafter^ the Act) and 
the 'EPA^'S guidelines for '’State Program Elements Mhcetsary for 
Participation: in National Pollutant Discharge Elimination System" 
(herelhafters the Guidelines) promulgated in the Federal Keglater.^ 
Vol* 37* ho. 2^17, Friday, December 22^ 1972, ^^0 C.P.E. Part 12t. 
Various sections of the Guidelines require the Chief Admlniatrative 
Officer of a state water pol3.ution control agency and the Regional 
Administrator of EPA to reach agreement on the manner In which the 
Giiideliries are to be impleniented. To satisfy the reauircmiorsts of 
the Guidelines, the following prooedures are hereby agre:i to bjg 
the Director of the Agency (heralnafter, the Director), the Agency, 
and the Regional Aclministrator of the EPA for Region V (her'oinafter, 
the B^i’donal Administrator). The Sections of this Agreement are 
d in accordance with the Seetions of the Guiclelinca-m 
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JU «. -i. 


Gerseyal * 

Sectio n lg^l. 4 (Auth o rity for* State g ro^ram nrocedures). 

(1) The Agency adopted on Mar-ch 19^ 197^1, VJPC 36 ^ 
an Agency regulation relating to BPDES permit procedures 
consistent with the QuldellnoA.. 

(2) thee Agency shall employ the procedures of MFC 36 
pending its becoming properly filed and thus iia-ving the force 
and, effect of law. The Agency e.:x.pects that WPC 36 v/ill have 
the force and effect of law on or before May 1, 1974. 


Section 1 




A.c q u:l slt lon of^fath 
seipt and Use of Federal Data). 


(1) The pux’poses of this section-are: (a) to provide 
for the transfer of data bearing on NPDES pe.rmit dster^.inati,on,s 
from the EPA to the Agency, and (b) to insure that any 
dofioioncies in the transferred SPUES forms shall be corrected 
prior to issuance of a MPDES permit. 

(2) Commencing isiiiediately after the effective date of 
this Agreement the Regional Atimi.nistra.t'or shall transmit to 
the Directo,r a list of all liPDES permit applications received 
by E,P,A. This list shall include the name of each discharger, 
SIC Code, application number, and indicate whether EPA has 
cu-tej’mjned which applications are eoaiplete, 

A,,fter receipt of the lidtj the Bi:recto.r siiall P;, iiciil 
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the priority order to be uaei: by the EPA tc transmit the applica¬ 
tion files to him. The application file shall include the 
permit application and any other pertinent data collected by EP.i. 

The application files shall be transmitted to the Director according 
to the priority order identified^ and the EPA shall retain one 
copy of each file transraitted to the Director. 

(^) Por an application Identified as Incomplete or otherwise 
deficient by the EPA^ the Director shall obtain from the dischargei* 
the information identified by the EPA as being necessary to 
eompleto the application. The Director^ at his discretion, may alsc? 
obtain additional inforraation for those applications identified by 
the EPA as complete or incompjlete to update or process the: 
applicati on. 

(5) Once the Director determines that an appltcatlon Is Complete 
he shall transmit two copies of the completed application and a 
cover letter indicating that the application has been determined 

to be complete to the Regional Administrator, Attention; Permit 
Branch. If the EPA concurs that the application Is complete, one 
copy shall be routed to the Regional Data F-fenagement Section, Surveii* 
lance Division, through the Compliance Section, Enforcement Division, 
for processing into the National Data Bank and the other copy shall 
be placed in the NPDES Permit Branch file- 

(6) The Director shall be timely advised by letter that the 
Regionnl NPDES Permit Branch Goneura v/ith his determination and that 
a copy of the, application has been transmitted to the Data Manage- 


m-n 
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cosspletej the Hcglorial SPDE3 Feeait Branch shall iciervtify the 
ctefic ‘ ies hy letter to the director, ^h© FJireefcor shall ai'cr.pt 
to resolve all deficiencies within 2Q days of date of receipt of 
Rotifioation * _ < 

(7) The Regional Administrator shall provide v,written cor!r.:r;t 
on an application for a KPDES persiit no later than 20 days from tise 
date of receipt of application froai the Agency,, The Regional Adminis¬ 
trator may within this 20 day period request additional time 

not to exceed a total of days. The Director may assumes after veri 
cation of receip>t of the application, that no comment is forthcoming 
if he has received ,no response from the Begional Administrator at 
the end of 20^ days, 

(8) MO: hF,BES application shall he processed by itse A,gency until 
all d;e.fisie,ncies Identified by the EPA are eorrected a.nd the Director 
receives a letter from the EPA concurring with the Director that 

the application is complete. 


S ection 12?!..23' (Transmission of Data to Regional Admi n istrator) , 

(.1) T,he Director shall transmit to the Regional .Administrator 
eopies of completed .MPDES application forms siibmitted by the appllca,nt 
the State, Mheri the State deterBilnes that the hPDES application 
fo,rms received from the. discharger are complete j two copies of 
the forms w^ith a cover letter indicating that the formsi are 
complete shall be transmitted-t?o the Regional Administrato,r,j: 

Attention: Permit Branch, If EPA concurs with the Director^ one 
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ihall be routed to tha Reglosal Data Manaaeiaeot Sootion 


throy.ah the Costpl j :.uao 


dui’velllance and Anaiasl 


],nl'cu'cement Division for processing into t*he General Point Sooroe 
File (hex'einafterj, GPSP) and the other copy shall be placed in 
the Regional RPDES Permit Branch file. The Director shall he 
aclrisecl by letter that the EPA concurs with bis determination 
and that a copy of the MPDES applicatioii form has been transferred 
to the J5PA Regional Data Management Section. The State may input 
directly into the GPSP subject to prior approral of procedures 
by the MPDES Permit Branch and Data Management Section. If the 
E?A determines that the HPDBS application form Is not complete, 
the deficiencies shall be identified, by letter to the Director. 

Mo MPDES application shall be processed by the Agency uhtii the 
defieiencies are; corrected and it has bee.n adriised In writihg: 
by the .BM that the RFDES application form is eomplete* 

(2) Upon receiv.l:ng a KPD.ES application form from the Director^ 
.should the Regional Administrator identify any discharge which. 

has. a total volume of less than 50,000 gallons on every day of 
th<e year as a discharge v/hich is not a mlno.r discharge, and notific- 
the Director, the Director shall require the applicant for the 
discharge to submit additional MPDES application forms or any 
other information requested by the Regional Administrator. 

(3) When requested by the Regional Administrator, the 
.Director shell transmit copies of notice .received by hijn from 
|3Uhlicly*"OVfnod treatment Morks pursuant to Section 12^1. 5(cl) and 
(C:) ol’ Ct;,! d<!lines within 1.3 days of roeeipt o.f the i ' 'U , 


'h 
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C Py.b l;i 0 f' t' >' s fc o T n f i"' j \ ■* ^ ■!) 


The Directc?r shall pi'*©tecc any iaforsiation (other tire, 
efflwont data) contained in aiieh IIFDES foriBj or other records, 
reports or plan to confidential upon a showing by any person that 
such inforsiafcion if made pnblie would divialge methods or proce..^ses 
entitled to protection as trade secrets of that person. If, 
fiov/evois the information being; conBldereti for confidential treat¬ 
ment is contained in a MPDES the Director shall forward 

such Information to the Regtlonal Admiriistrator for his concurrsnoe 
In any determination of confidentiality, If the Heglonal Admin¬ 
istrator does not agree that some or all of the information being 
eonsiclered for confidential treatment merits such protection he 
shall request.adrice from the EFA’s Office of Oeneral CoPiisel, 
stating the reasons for his disagreement with the determination 
of the Director. The Regional Adrsinistrator shall simultanedasly 
provide a copy of the request to the person claiming trade 
secrecy. The General Counsel shall determine whether the informa¬ 
tion In quest ion v;ould., if revealed, divulge methods or processes 
entitled to protection as trade secrets. In making such determina¬ 
tions, he shall consider any addltlorial information submitted to 
the Office of General Counsel within 30 days of'receipt of 
the reoueat frera the Eegional Administrato,r. If the General 
Coimsel determines that the information being considereci does not 
contain trade secrets he shall so advise the Rctgional Aclmiaistra- 
shall notify the person claiming trade secrecy of such 


i 1. Jii A-i -r 
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fol.l ov/-'the mailing of such iiotise* the Regional Actmlnlsts’iitor 
sha.11 eom muni cate to the /igency his decision not to concur in t hv 
withholding of such irjfo.matlon^ and the .Agency and the Regional 
Adridn 1 :d rotor shall t.lie.n make-aajailable to the public upon request ^ 
that lnform.ation determined not to constitute trade secrets^ unless 
an appeal is made to EPA by the person claiming trade secrecy* 
Following an appeals the detercitnatlon made by .EPA shall be 
coriolusive unless reviewed in an. appropriate district eourt of 
the United States. . * • 

(2) Any information accorded confidential status v/hefc.her 
o.r not contained in a HPDES. form, shall be disclosed by the Agency 
upon written request therefor^ to the Regional Adxfiinisfcratpror 
his authorised representative, who shall Kiaintain the dlsdlOsod. 
information as confidential. 


Rpd Conrtiu KPOKS fcE 

The Agcjncy has the authority under this liemorandum of Agree¬ 
ment to include special co.nditloos in permits for municipal 
dischargers that will .not be able to achieve the effluent 
limitations of Section 30'1.Cb)(l} of the Act duq to the lack of 
Title II Federal grant money for pabliely owned treatment works. 
If Pedet’al money is essential for capital improvoments to meet 
the requirements of Section SOlCbHl) and is not available, the 
perie.it wc>u'.Id not require any such Improvements. T.iie special 
s , ** i inelii'le, but not bso i to, thie 

fol] rnrk,-; (a) strlrigent eperation and :raainter>aui'’> ’ ccuidr.’a'' 
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and nendecl minor faciiitlea modifications> to the full extent 
of State and local eap>sbillties and available fends; (b) 

I 

compliance obj ectives to be aeMeved beford July 197?; 

(c) upon the availability of Federa:! fundingthe permit shall 
be linmediatelj*' subject to reconsldomtion and modification oith 
a scliedule for compliance at the earliest possible dates- The 
/incncy shall keep all such perMits under close review to insure 
compliance with the special conditions. 


Section 12^-hi4Cd) (Schedule of Gompllanc® In Issued NFDES Permits) - 
On the last day of the months of February, May^ August j, and 
November, the Director shall transmit to the Regional Administra¬ 
tor,: Attention: Compliance Section, Enforcement Division, a list 
of all Instances, as of 30 days prior to the date of such report, 
of failure or refusal of a hPDES permittee to comiily with an 
interiii! or final requirement or to notify the Director of compliance 
or noncospiaance with each interim or final requirement (as required 
pursuant to Section 12h JiH(h) of the Cuidelines), and any revision 
or modification of a schediile of compliance,. The list shall be 
available to the public for irispectlon and copying and shall con¬ 
tain at least the following information with respect to each 
instance' of noncompliance: f 


The name and addresa of each noneomplylng hPDES 
permittee; 


A short description of each instance of nOiUecai- 
p I j. a n Q e (e, g; . failure to s ubmi t p x* e .1: A n a r’ y p 1 a^ t s , 
? word; clfslaj^ in cbjemerioement of conns .'‘tsotion o " 
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tor* of ooMpliance wlf:h aii reri’O’*'C'O>' 0 ;t to 

complete construction bf Jime 30fch^ etc,)I 

A short description of »ny action or pi*oposed 
actions by the permittee or the Director tc? com¬ 
ply or enforce compliance nlth an interim or 
final requiremsnti and 


Any details rhlsh tead to explain or mitigate an 
instance of noncompilance mth an interim or fin- 
a3, recpiirement {eng* , eonstruction delayed due to. 
materials shortage^ plan approval delayed by 
jeetions^ etc*), . 


Section (Transmission to Beelonal Adrain.lstrator of Pronosed 

Permits )<: ‘ .. / ... 

(1) At the time'a public notice required by Section IPi, 32 
of the Guidelines is issued j, the Director shall transm,lt. one copy 

f the M.PDES pub,lle notlce^, fact sheets, proposed HPDES permit 
a list of all persons receiving the public notice, fact sheets 
and proposed PPPES permit, together with a description of any 
other procedure used to circulate the public notice, to the: 

Begional Admlnistrato.r, .Attentions NPDES Permit 3ra.neh. T.he 
information transmitted with the proposed permit shall include 
any and a.ll terms, conditions, requirements, or docum:ents which are 
part of the proposed M.PDES permit or which affect the authoriza¬ 
tion by the proposed DPDES periBlt of the discharge of pollutants. 

(2) After a public notice period has expired, the Agency 

sliall consider ail comments received as a result of the public 
notice and may modify the psroposed MPDES permit as it considers 
appropriate* Public hearings may be held as provided for .in 
Section 12 ^ 1,36 Cif the Guidelines. If a public hearing is held, 
the ^ , shall consider ail eomments and may modify tree y;' , -- 
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r. ' permit as it- considers mppreprlate. If a public ?:>< > '‘r-. 

Is I’equested and should the Agenpp decide not to hold a public 
licarlng^ the Director shall provide the Regional Admirlsti r; 
and all parties z^equestlng the hearing^ a written explanation of 
why the hearing was not held before submitting the proposed NPDES 
perinlt to the Regional Admiiiistrator for approval* 

(3) If a proposed IlPDES permit issued with a public notice 
is modified as a res-ulfc of the public notica or public hearing^ a 
ret^'ised copy of the proposed KfPDES permit shall be transmitted 
to the Hegional Administrator, Attention; KPDBS Permit Branch, 
together with a copy of all statements received frem the public 
notice, and a*'h3Fe a public bearing is held, a summary of all 
objections with a request for approval to issue the MPDES permit* 

In lieu of a summary, the Director may provide a verbatim tranS"” 
crlpt of the entire public hearing. 

(^1) If a proposed MPDES permit is not r€‘viBed after a public 
notice or where held, Et public hearing, the Director shall notify 
the Regional Administrator, Attention; NPDES Permit Branch, by 
letter that the proposed WPDIS perrait issued with the public notice 
has hot been revised and request approval to issue the KPDES permit. 
f*he request for approval shall inelude a copy of all written 
stateraents received from the public notice* 

Th-' /■.■hrh n I, ra*.. oLh,' r-'- 'J'' . 

the date of receipt of the latiot' j'oquosting final &pprcr/al to 
issue or deny the proposed por-mit. l^he Regional Administratui- pur- 

' b * Vj'L? <v> X- U-. ^ v-i ty'O ’C* w -.i. Oi i 
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A,/-, T.iaA* sc-:'T'?nt upcn^ ofejoet to or mke reoonno:i^atic'ar. 
rc-cp-ect to its HFPES peTMlt, If no written DOjement Is 

received bj the Agency? from the Regional Administrator within, the 
15 days® the Direotor may assum.e.^ after verification of receipt 
of the proposed peristtj that the ERA has *np objectiD.n to the 
issuance of the MfDES perinit* 

(6) file Agency shall .not isshe a MPDES permit .for a cliseliauAtc 
to which the Reg.ional Administrator has objected in- writing pursuant 
to any right to object*, The resolution by the Director of thepp 

ob,jactions shall be communicated in writing by the Director within 
20 days to the Regional Administrator and no permit shall be 
i.ssiied before written approval of such I’esolution by the .R:e,glonal 
Administrator is received by the Director, If the Begional 
Administrator does not respond within 20 days after receipt of the 
Direetori,s .resolutions the Director may assume that the .SPA has 
no object.io.n to the i.ssuanee of the NPDES permit ^ and may issue 
such permits as resolved, 

(7) Do later than 120 days from the effective date of this 

agreement the Regional Administrator .shall consider the vmiver of 

his rights to review^ object tOj or comment upon the p3?opo.sed RPOES 

permit for any application which relates to minor discharges,, 

except for any application which involves t.hs discharge of toxic 

wastes or discharges to the waters that intersect or fo.r.m a portion 
* 

of Minnesota borders, ihe Regional Adrsinistrafcor shall prorrptly 
I'kitify the .Agency of .his deeision* This initial waiver shall not 

i.iii i . I j t V ulitt } . '' bilk-: , * X, , : 


to waive in writing at a 


at e o t ner ea t ceo .) ■ ? 


la e- 
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of tipon ais of the-£«^@iicy * i? ]o>s f, s-s in 

linplemonting the permit program. 

Section 12^. ^17 _ (f neny^ nj ssiors to Eegloria l Ad ministrator of Ipr i■ i 

Htpli; fo mj tr>)\ 

(1) The Director shall traasisii to the Beglorjal Adsdnlstr-aro:' 
two copies of every issued MPBES permit, Attention; MPDES Permit 
Branch, together with any and all terns, conditions^ requirements, 
or documents which are a part of the NPDES permit or v;hlch affect 
the authorlEatiori by the KPDES permit of the discharge of 
pollutants, 

(2) 0?he Director shall transmit the above information at 
the same time the MPDES permit is issued by the Agency to the 
applicant, together with a copy of the Director^s letter to the 
applicant^ forwarding: the KPDES permit. 


Monitoring,, Hecordlng., and Heporting 
Section 12 k . 6l (b) (Monitoning ). 

(1) Permit conditions Issued by the Agency for any discharge 
authorised by a HPDES permit which (a) is not a minor discharge, 

Cb) the Regional Administrator requests, in writing, be monitored, 
or (c) contains toxic pollutants for which an effluent standard has 
been established by the Administrator pursuant to Section 30?(a) 
of the Act, shall require monitoring by the permittee for at least 
the following: 

(i) Plow (in gallons per day); and 
i^‘) til fU’ the «^ailQw’^r nnllutmts: 
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coi.'i’fit'oi* oqxrlvalt.‘nt mc-aou:‘-* 
which a,t‘e suhjec® to rsauotiori or f'"*1 
under toe tmv<s and. conditions of i in- 


0 ) 

Ination 
pormit j 



Pollnfcanfc.s whieh the- igenoy f Incis j on the 
basis o.f‘ information a¥a.ilable to it* could 
have a significant lirlpact on the quality of 
na V i gc. b 1 e nat or s t 



Poliut£ints speci.fiod by the* Administrator, 
in regulations Issued, pux'suant to tiwi Fed¬ 
eral Act* as sub,|ect to monitoring; and 


Any pollutant.a in addition to the above 
which the Regional Administrator requests* 

In writing, be Ffonitored. 

(2) At any time before a HPDES permit- is issued, the Regional 

Administrator may make the requests specified in paragraphs iCh) 
and (o) he,rein» | 

(3) fhe Sireetor shall transmit to the; Regional A;d:.ministrato-r 
data .submitted by HFI5ES permittees on self-monitoring report forms, 
either by (a) forwarding copies of the reporting forms to t;he 
.Regional Administrator, Attention: Compliance Section, Eriforcement 
Division, or (b) by direct entry Into the GPSF data systenu 


:S ection 12= V. fife"; (Racordlng : of Monitoring Aetlvitles ant ) 

D«r.ing the period of a MFDES permit and any unresolved litiga¬ 


tion, upon the written request of the Regional Administrator, the 
Director shall notify and require the pormittee to extend the 
noinnal throe year retention of any reeords of monitoring activi¬ 
ties and results. 
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' -t '- - '-^ *71 ( Eegelpt ericl: Po llow-^i ip of >c» > t ' ^ , 

5 

(1) The Agency shall eaalaate data sdbMittecI be r-'Jbb 

I ' u tees 111 HPIJES reporting forrst and other forois stgpIyJng " " 
data^ for possible enforcement or reffiedial action. The Director 
shall transioit to the Resional Adiriioistrator ^ Compliance Section ^ 
Eiiforcement Division^ copies of the forms together with his eralpatio 
on the last day of the months of February, Mayg August and Hovomber, 
as of 30 days prior to the date of such report^ where the data shows 
.that effluent limits In the DFDES permits are exceeded, Where 
monitoring data show that effluent limits are exceeded, the Director 
shall identify the effluent limits exceeded^ describe briefly any 
actions or proposed actions by the NP.DES permittee or the Agency 
to comply or enforce compliance with the limits and describe any 
details which tend to explain or mitigate an instance of hon™ 
eompliahco. 

(2) If the Director determines that any condition: of the per 2 r:i,t 
for publicly-ovined treatmerit works is .violated, he shall notify 

the Regional Administrator a.nd the Agency shall consider taking 
action relating to proceedings to restrict or prohibit the 
introduction of pollutants into such treatment i^orks by a source 
not utilising such treatment works prior to the finding that such 
condition was violated. ■ 


cl - o:i 12A . 75 ( flod ifiea tlon. Suspension and Revocatio n of ,f 
f orm I t s). 

Tlie Director may^ upon re<|uest of the permittee, revise on 
mociify a schedule of eomplianc© iir an issued DfDKS pc v If sc 
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o-'i ' and valid eauge (such, as ail act of God,, s’vf • , 

floods . ‘0 i i-i'lals shortage 0 ;r other oircuostances ovci. '-<hich , „ 
pe.rffiittee ha,s little o.r O-O cORt-.rol) exists for such revision < : ! 
within 30 days following receipt of notice from the Director^ 
the on.al Ad.ministrator does not object in writing to any 
modifications. 


Section 3,2^K 73 (b)(2) (Emergeney MotifIcation) , 

The Birecto.r* or Ms authoriEed representative shall notify 
the Regional .Administrator by telephone as soon as he is notified 
of any actual or threatened endangerments to the health or vnalfare 
of persons resulting from the discharge of polluta.nts. The 
Director or his authorised representative shall utilise: the tele¬ 
phone .nuhhers identified in the current Regional Oil and HasardDus 
Materials Contingency Plan to notify the .Regional .Administrator* 
Telephone contact may be made with either the di:strict offices or 
the regional offices^ as the Director determines apipropriate. 


Section 121.80(d) (Control of Disposal of Pollutants Into V * ’^:1* 
The Regional Administrator shall transmit to the Director any 
policiess technical Information or requirements pxnD:!nulgated by the 
Ad:ninistra.tor in regulations Issued pursuant to the Act or in 
oiicjctlvos issued to ERA Regional Offices conce.rning the disposal 
of pollutants into wells. 


Mi >-* 


Attached hereto is a list of major diselu-r'g 
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v'-i 


is a six s^sritii seaediile civi'-’', all 


\I’,, to b€? processed In the six Bioiith period. This is the fi 
part of the acbeclule aimed at issuing all principal and the 


majority of all non-princ; 


oh perifiits in toe oi 


MianeBota by Digcember 31» 197**^ and all remaining non™prlnc.ipfi.l 
NPDES permits by June 30* 1975• The schedule shall be expanded 
by the Director on a quarterly basis thereafter to Identify the 
reoiainder of the NFDBS permits to be processed until all permits 
are issued, A copy of each quarterly schedule shall be forwarded 
by the Director to the ficglonal Administrator for review, 

(2) This fiemoranduni of Agreement may be modified by the 
Agonoy and the Regional Administrator following the public hearings 
to evaluate the Stated Section t02(b) program submittal and the 
hearing on the proposed RFDES regulation on the basia of lasuee 
raised at the hearings. The hearing records: shall be left open 
for a pe:riod of 20 days following the hearings to periait any 
peraoo to submit additional written statements o:r to present views 
or evidenoe'tending to rebut teBti;mony presented at the publie 
hearings. Any revisions of the Agreement follov/lng each of the 
publie hearings or otherwise shall be finalized^ reduced to 
writing, approved by the Agency, and signed by the Director, and 
Chairman of the Agency, arid the Regional Adralnistrator prior to 
forwarding of the recomraendatlohs of the Bogional Administrator ' 
to the Adml.nistrator of EPA for .review a.nd .approval. The Eii,nc’' or 
and ri'fponal Aclmlnletratoi*’ shall .make any such revised agrccj., rr-; 
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* ) All ^ fcetwBeft tfte State of MinrieBota aiKl r/-., 

lu i; AciEiiriiet'rator are rsiiiy eet to r'£^'eiev^ by the Aclrairdstrator 

I 

£;i If the AdBiinistrator of* sPA detemiries that any provisions 

of siioh aitreenifints do not eonform' to the requlresiients of Section 
ft02(b) of the Act, or Gaidelines, he shall notify the State and 
the Eegional Administrator of any revisions or ffiodifloations nhlch 
must be made in the written agreements, 

(f|) ThiS: Agreement shall be construed pursuant to the law of 
the United States and the State of Minnesota, 

’ (5) This Agreement shall take effect upon the date of approval 

of Minneso ta is IJPDSS permit program* by the Administrator: pursuant 
to Section t02(b), 

(6) ThiS: Agreement say be terminated by the ,Adiilnis:fcrator 
pursuant to Soot ion ^102 (c) of the Act or, if the preseht level o:f 
EPA pFOgraic grant funds for the NPDES permit program desc:ribed 

in this Agreement Is reduced substantially, by the Agene:y upon 
30 days written notice to the Administrator and Regional Admin-* 
istrator* This Agreement may be modified at any time upo;n 
written agreement of the parties, 

(7) The Regional Administrator may waive in writing his 
rights to :receive, review, object to, ox* ccnsiEent upon, forms, appll* 
tions, not ices and pjEopose.d, IlPDBS permits for classes, types, 

or^ slses within any category of point sources. Such written waiver 
least be issued by the Regional Administrator before the Agency 

S' 

can issue a MPDES permit without. ERA approval. In the ev^-nt of | 
sue.!i: vrrltten waiver by the Regional Administrator, tiie Agency 
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siitiseaiieat. 




■f' 0: f ' i 

srf: WwliU:!. i.i.: 


>v.. vx* 4 -. V','. 


.)- .sX», •<> 'f. 


‘ a ” ;.t aalarj disetafeim© ^^mneraitting copies of siioli 
idgiorial AdrnxRlpfcratOP as ot:ho^r‘:^iEo‘prov’-ided f"-’:'- 


DATED _M ay 7\ lopA 


MTEDs dpail 16, 1974 


Id, 1 I'-'O D^r-nTES OF AMERICA 

FiD/'dO'fp::K?AL rr-7;vn;:cTioM agemci 

DKJIOM ¥ 




t RaFUjD T, HAYO ^ V 
Begloaal Adalnistratlor 


STAlfi.OF MIMFK30TA 
POLLIJTIOM CONTROL AGEMCI 


U -K.. /> h ^ I 


H/diOLD D, FIELD, Jd. ^ 
Chairjnah 










. 


GRANT 3\ AIERBXTT 
Executive OiPeetPP 
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